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INTRODUCTION AND SUMMARY

On October 17, 2006, the President signed into law the Military Commissions Act of
2006, Pub. L. No. 109-366, 120 Stat. 2600 (the “MCA”). The government contends that the
MCA strips this Court and the district court of jurisdiction over petitioners’ pending habeas
cases.! This Court, however, need not decide the profound constitutional questions that would
arise if the government were correct because the MCA, by its terms, does not revoke jurisdiction
over applications for habeas corpus that were pending in court when the statute was enacted.

As the government has pointed out,” the MCA distinguishes between two categories of
cases: (1) “application[s] for a writ of habeas corpus” and (2) “other action[s]” that relate “to any
aspect of the detention, transfer, treatment, trial, or conditions of confinement” of aliens
determined by the United States to have been properly detained as enemy combatants. The
MCA applies its jurisdiction-stripping provision only to pending cases in the latter category.
Accordingly, the MCA does not affect the Court’s jurisdiction to hear and decide the present
habeas cases, all of which were pending when the MCA was enacted. The Court should
promptly affirm Judge Green’s denial of the government’s motion to dismiss these cases and, at
long last, allow the district court to decide “the merits of petitioners’ claims” as mandated by the
Supreme Court. Rasul v. Bush, 542 U.S. 466, 485 (2004).

A contrary reading of the MCA would render the statute unconstitutional. Congress may
suspend the privilege of the writ of habeas corpus only in cases of “rebellion” or “invasion.”
U.S. Const. art. 1, § 9, cl. 2. Congress is otherwise simply without power to do so. Congress

may substitute another remedy for habeas but only if that substitute is “commensurate” in scope

' See Letter from Counsel for Respondents to the Court, dated October 17, 2006, submitted pursuant to
Fed. R. App. P. 28(j).

‘Il



with habeas and “is neither inadequate nor ineffective to test the legality of a person’s detention.”
Swain v. Pressley, 430 U.S. 372, 381, 384 (1977).

In these circumstances of pure executive detention — where petitioners are not attacking a
prior conviction pursuant to judicial process and have no prospect of a prompt trial — common
law habeas required a searching judicial inquiry into the factual and legal bases for the
detention.” If the government had conducted some prior process to justify the detentions, the
court would not defer to that process but would first determine whether it was fair and adequate
and “more than an empty shell.”* The court would conduct its own inquiry into the legality of
the detention; it would allow the petitioner to traverse the government’s return and to present
exculpatory evidence, and it would resolve disputed facts. It would not limit itself to reviewing
only evidence presented by the government but would consider all the facts, including whether
any of the evidence was obtained through torture or coercion. Following such an inquiry, a
common law habeas court would order the petitioners’ release if it found inadequate justification
for the detention.

The substitute remedy for habeas allowed by the MCA — namely, review in this Court
under the Detainee Treatment Act of 2005 (“DTA”) of determinations by the Combatant Status
Review Tribunals (“CSRTs”) that petitioners have been properly detained as enemy combatants
— does not come close to being the equivalent of this searching habeas inquiry. As construed by

the government, the DTA limits this Court to determining whether the CSRTs followed their

See Guantanamo Detainees’ Corrected Second Supplemental Brief Addressing the Effect of the
Detainee Treatment Act of 2005 on this Court’s Jurisdiction Over the Pending Appeals (March 10,
2006) (“Mar. 10, 2006 Br.”) at 37-38; Supplemental Brief Amici Curiae of British and American
Habeas Scholars in Support of Petitioners Addressing Section 1005 of the Detainee Treatment Act
(“Br. of British and American Habeas Scholars™) at 12.

* Frankv. Mangum, 237 U.S. 309, 346 (1915) (Holmes, J. dissenting). Justice Holmes’ opinion became
the law of the land in Moore v. Dempsey, 261 U.S. 86, 92 (1923), where the Supreme Court
emphasized that the independent judicial review that is the essence of habeas corpus does not “allow a
Judge of the United States to escape the duty of examining the facts for himself.”



own standards and procedures. The Court would be precluded from examining whether the
procedures themselves were a sham. It would also be restricted to reviewing only evidence
presented to the CSRTs by the government, and precluded from examining all the evidence,
including exculpatory evidence presented by petitioners. The Court would have no authority to
order a petitioner’s release, even if it found that his detention was unjustified. Thus, the MCA
clearly does not provide an adequate or effective substitute for habeas, and it therefore violates
the Suspension Clause.

ARGUMENT

1. THE MCA DOES NOT STRIP JURISDICTION OVER PETITIONERS’
PENDING HABEAS CASES.

Beginning with its plain text, and applying “[o]rdinary principles of statutory
construction,” the Supreme Court in Hamdan concluded that the DTA did not divest federal
courts of jurisdiction over cases pending on the date of its enactment. Hamdan v. Rumsfeld, 126
S. Ct. 2749, 2765-69 (2006). The same analysis compels the conclusion that the MCA also does
not, by its terms, divest federal courts of jurisdiction over pending habeas cases.

Section 7(a) of the MCA amends 28 U.S.C. § 2241 (as amended by the DTA) by adding a
new subsection (e), which provides:

(e)(1) No court, justice, or judge shall have jurisdiction to hear or consider
an application for a writ of habeas corpus filed by or on behalf of an alien
detained by the United States who has been determined by the United States to
have been properly detained as an enemy combatant or is awaiting such
determination.

(2) Except as provided in paragraphs (2) and (3) of section 1005(e) of the
Detainee Treatment Act of 2005 (10 U.S.C. 801 note), no court, justice, or judge
shall have jurisdiction to hear or consider any other action against the United
States or its agents relating to any aspect of the detention, transfer, treatment,

trial, or conditions of confinement of an alien who is or was detained by the
United States and has been determined by the United States to have been

properly detained as an enemy combatant or is awaiting such determination.



MCA § 7(a) (emphasis added). Section 7(b) provides:

Effective Date. — The amendment made by subsection (a) shall take effect on the
date of the enactment of this Act, and shall apply to all cases, without exception,
pending on or after the date of the enactment of this Act which relate to any
aspect of the detention, transfer, treatment, trial, or conditions of detention
of an alien detained by the United States since September 11, 2001.

MCA § 7(b) (emphasis added). Section 7(b) does not refer to habeas cases pending on the date
of enactment. The bolded phrase is virtually identical to the phrase used in new subsection
(e)(2), which encompasses all cases “other” than the cases — habeas cases — described in new
subsection (e)(1). By its plain terms, therefore, § 7 does not strip courts of jurisdiction over
pending habeas cases.

Section 7(b) also stands in stark contrast to section 3(a) of the MCA, adding 10 U.S.C. §
9505, where Congress explicitly refers to habeas corpus in purporting to eliminate jurisdiction
over pending actions relating to the prosecution, trial, or judgment of a military commission:

Except as otherwise provided in this chapter and notwithstanding any other

provision of law (including section 2241 of title 28 or any other habeas corpus

provision), no court, justice, or judge shall have jurisdiction to hear or consider any

claim or cause of action whatsoever, including any action pending on or filed after

the date of enactment of the Military Commissions Act of 2006, relating to the
prosecution, trial, or judgment of a military commission under this chapter . . . .

MCA § 3(a), 10 U.S.C. § 950j(b) (emphasis added).” When Congress intended to strip habeas
corpus jurisdiction in pending cases, it said so explicitly. Because section 7(b) contains no such
explicit provision, it cannot be construed to apply to pending habeas cases.

The “[o]rdinary principles” of construction that the Supreme Court applied in Hamdan
confirm this reading of MCA § 7. First, “[a] negative inference may be drawn from the

exclusion of language from one statutory provision that is included in other provisions of the

* Petitioners do not concede that section 3(a) strips the courts of habeas jurisdiction in petitioners Hicks’s
and Khadr’s actions relating to military commissions, and maintain that if so applied it would be
unconstitutional.



same statute.” Hamdan, 126 S. Ct. at 2765 (citations omitted). Section 3(a) states that its
jurisdiction-stripping provision applies to habeas cases pending on the date of enactment. A
“negative inference” may be drawn from the exclusion of similar language from section 7(b).
Moreover, because § 7(b) uses the language of (¢)(2) and not the language of (e)(1), a “negative
inference” may be drawn that § 7(b) does not apply to pending habeas cases.

Second, § 7(b) can be read to apply to pending habeas cases only if habeas cases are
included within the category of cases “which relate to any aspect of the detention, transfer,
treatment, trial or conditions of detention.” But if habeas cases are already included within that
category, there would have been no reason for Congress to add a new subsection (¢)(1) dealing
separately with habeas cases. Such a reading of § 7(b) would render new subsection (e)(1)
superfluous and would violate the principle that “[a] statute should be construed so that effect is
given to all its provisions, so that no part will be inoperative or superfluous, void or
insignificant.” Hibbs v. Winn, 542 U.S. 88, 101 (2004) (citation omitted). Subsection (¢)(1) can
have independent meaning only if § 7(b) does not encompass habeas cases; and if § 7(b) does not
encompass habeas cases, then (e)(1) does not apply to pending habeas cases. Cf Hamdan, 126
S.Ct. at 2769 (finding “nothing absurd” about DTA scheme in which pending habeas actions, but
not other pending actions, are preserved).

Third, to read § 7 to apply to pending habeas cases would violate the presumption
against retroactive application of statutes. See Landgrafv. USI Film Prods., 511 U.S. 244, 272
(1994) (statutes “will not be construed to have retroactive effect unless their language requires
this result”) (citation omitted). As in Hamdan, the exception to that presumption for retroactive
application of jurisdiction-stripping statutes does not apply here because application of (e)(1) to

pending cases would deprive petitioners of substantive rights. See Hamdan, 126 S. Ct. at 2765.



“Such a statute, even though phrased in ‘jurisdictional’ terms, is as much subject to our
presumption against retroactivity as any other.” Hughes Aircraft Co. v. United States ex rel.
Schumer, 520 U.S. 939, 950 (1997).

Fourth, to construe § 7 to strip jurisdiction over pending habeas cases would violate “the
longstanding rule requiring a clear statement of congressional intent to repeal habeas
jurisdiction.” INSv. St. Cyr, 533 U.S. 289, 298 (2001). “Implications from statutory text or
legislative history are not sufficient to repeal habeas jurisdiction; instead, Congress must
articulate specific and unambiguous staturory directives to effect a repeal.” Id. at 299 (emphasis
added). See Ex parte Yerger, 75 U.S. 85, 102, 104 (1868) (the courts “are not at liberty to except
from [habeas jurisdiction] any cases not plainly excepted by law” and may not read a statue
repealing habeas jurisdiction “to have any further effect than that plainly apparent from its
terms”). The MCA by its terms does not revoke jurisdiction over pending habeas actions, and
this Court may not read language into the statute that Congress chose not to include.

Finally, to read § 7 to apply to pending habeas corpus cases would require this Court to
decide whether the MCA violates the Suspension Clause. If at all possible, the Court should
construe the statute to avoid such a substantial constitutional issue. See St. Cyr, 533 U.S. at
299-300.

II. IF READ TO STRIP THE COURTS OF JURISDICTION OVER PENDING
HABEAS CASES, THE MCA VIOLATES THE SUSPENSION CLAUSE.

A. Petitioners’ Right to Habeas Is Protected by the Suspension Clause.

The Supreme Court held in Rasul that these petitioners have the right to habeas corpus.
Rasul, 542 U.S. at 466. Significantly, in addition to finding that they have that right under the
statute, Rasul confirmed that they were entitled to the writ under the common law, and would

have been entitled to the writ as of 1789 when the Constitution was adopted. Id. at 479-82.



Because “at an absolute minimum, the Suspension Clause protects the writ ‘as it existed in
1789, St. Cyr, 533 U.S. at 301,° petitioners’ right to the writ as of 1789 is protected by the
Suspension Clause.’

This Court clearly has the judicial power to invalidate a statute that violates the
Suspension Clause. The Suspension Clause is a plain, direct, and explicit limit imposed by
Article I of the Constitution on the power of Congress. It does not give particular individuals a
“right.” It provides, rather, that Congress may not suspend access to the writ of habeas corpus
except in cases of “rebellion” or “invasion.” If those circumstances do not exist, Congress
cannot suspend the writ, and the courts cannot allow the suspension to stand.® See United States
v. Klein, 80 U.S. 128, 147 (1872) (invalidating a statute that unconstitutionally stripped the
Supreme Court of jurisdiction in violation of separation of powers); Marbury v. Madison, 5 U.S.
(1 Cranch) 137, 177 (1803) (“[A]n act of the legislature, repugnant to the constitution, is void”).

B. Congress May Not Substitute Another Remedy for Habeas Unless the

Substitute Remedy is Adequate and Effective to Test the Lawfulness of a
Prisoner’s Detention.

In Swain v. Pressley, 430 U.S. 372 (1977), the Supreme Court set forth the test under
which a court is to determine whether a statute that substitutes another remedy for habeas
violates the Suspension Clause. In Swain the Court rejected a Suspension Clause challenge

because the statute in question expressly authorized resort to habeas if the substitute remedy

The Suspension Clause may protect the substantive scope of the writ as it exists today, not merely as it
existed in 1789. See Felker v. Turpin, 518 U.S. 651, 663-64 (1996).

7 See Mar. 10, 2006 Br. at 30-33; Br. of British and American Habeas at 3-6 (demonstrating that,
historically, habeas was available anywhere the Crown exercised power and control, extending to both
aliens and citizens alike in those territories).

As Alexander Hamilton explained: “[A] limited Constitution ...[is] one which contains certain
specified exceptions to the Legislative authority; such, for instance, as that it shall pass no bills of
attainder, no ex post facto laws, and the like. Limitations of this kind can be preserved in practice no
other way than through the medium of the courts of justice; whose duty it must be to declare all acts
contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular
rights or privileges would amount to nothing.” THE FEDERALIST NO. 78, at 426 (Alexander Hamilton).



proved inadequate or ineffective to test the legality of the prisoner’s detention, and because the
Court found that the substitute was “commensurate” in scope with habeas and was “neither
inadequate nor ineffective to test the legality” of the detention. Id. at 381, 384.

The statute in Swain, which is modeled on 28 U.S.C. § 2255, provides a collateral remedy
for prisoners in custody under sentence of the Superior Court of the District of Columbia. The
statute allows such prisoners to move in the Superior Court for release on the ground that the
sentence is unconstitutional or unlawful. Unless it appears that the prisoner is entitled to no
relief, the Superior Court is required to serve notice of the motion on the government, grant a
prompt hearing, determine the issues, make findings of fact and conclusions of law, and, if the
prisoner’s claims are sustained, vacate the sentence and order the prisoner’s release or other
appropriate relief. The D.C. statute provides that no court may entertain an application for
habeas by a prisoner who could have moved for relief under the law but did not do so, or whose
motion for relief under the D.C. statute was denied.

The Supreme Court cited three factors in upholding the statute against Suspension Clause
challenge. First, the Court cited the statute’s “savings clause” allowing a federal district court to
entertain an application for habeas if it appears that the statute’s remedy is “inadequate or
ineffective” to test the legality of the prisoner’s detention. 430 U.S. at 381. The Court said this
clause “avoids any serious question about the constitutionality of the statute.” Id. Second, as
construed by the Court, the statute’s remedy is the same as that provided to federal prisoners by
28 U.S.C. § 2255, which contains a similar “savings clause.” Id. Third, the because the Court
had previously held that the remedy provided by § 2255 is the “exact equivalent of the pre-

existing habeas corpus remedy,” it found that the remedy provided by the D.C. statute “is also



commensurate with habeas corpus in all respects,” except that it is administered by non-Article
III judges, a factor the Court did not regard as consequential. Id. at 381-83.

The Supreme Court said in Swain that it had “no occasion to consider what kind of
showing would be required to demonstrate that the . . . remedy [provided by the D.C. statute] is
inadequate or ineffective in a particular case.” 430 U.S. at 383 n.20. This Court and other courts
of appeals, however, have held that §2255 is inadequate and ineffective to test the legality of a
prisoner’s detention when, for example, its prohibition against successive motions would bar
claims of actual innocence or claims newly permitted under an intervening Supreme Court
decision.” On the basis of the “savings clause” of §2255 — which is similar to the “savings
clause” of the D.C. statute — courts have allowed prisoners to file applications for habeas corpus
under 28 U.S.C. § 2241 to make such claims.'® Without the “savings clause,” §2255 would have
been vulnerable to attack under the Suspension Clause. See United States v. Hayman, 342 U.S.
205, 223 (1952) (“In a case where the Section 2255 procedure is shown to be ‘inadequate or
ineffective,” the Section provides that the habeas corpus remedy shall remain open to afford the
necessary hearing. Under such circumstances, we do not reach the constitutional question”); In
re Davenport, 147 F.3d 605, 609 (7th Cir. 1998) (Posner, J.).

The MCA does not have a “savings clause” allowing resort to habeas if the remedy
provided by the DTA is inadequate or ineffective to test the legality of petitioners’ detentions.
Under Swain and its progeny, the absence of such a “savings clause” in itself may render the

MCA unconstit